STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

MANTANA HEI M
Petitioner,
VS. Case No. 03-0625

DEPARTMENT OF MANAGEMENT
SERVI CES, DI VI SI ON OF
RETI REMENT,

Respondent .
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RECOVIVENDED ORDER

A formal hearing was conducted in this case on Cctober 1,
2003, in Tallahassee, Florida, before Di ane C eavinger,
Adm ni strative Law Judge with the Division of Adm nistrative
Heari ngs.

APPEARANCES

For Petitioner: Mantana Heim pro se
2664 Radford Church Road
Moneta, Virginia 24121-4496

For Respondent: Robert B. Button, Esquire
Depart nent of Managenent Services
Di vi sion of Retirenent
4050 Espl anade Way, Suite 260
Tal | ahassee, Florida 32399-0950

STATEMENT OF THE | SSUE

VWhet her the effective retirenent date of Petitioner as

determ ned by Respondent is correct.



PRELI M NARY STATEMENT

Petitioner, Mantana Heim requested Respondent, Division of
Retirenent (Division), to change her effective retirenent date
fromMay 1, 2002 to August 1, 1999. By letter dated Novenber 4,
2002, the Division denied Petitioner's request to change her
effective retirement date. On Novenber 26, 2002, Petitioner
requested a formal adm nistrative hearing on the Division's
denial. The matter was forwarded to the Division of
Adm ni strative Hearings.

At the hearing, Petitioner testified in her own behalf. She
did not offer any exhibits into evidence. Respondent presented
the testinony of one witness, but did not offer any exhibits into
evi dence.

After the hearing, Petitioner and Respondent filed Proposed
Recommended Orders on Novenber 3 and October 30, 20083,
respectively.

FI NDI NGS COF FACT

1. M. Heimwas enployed by the Departnent of Corrections.

2. She was a regular nenber of the Florida Retirenent
System (FRS) with 16.34 years of creditable service. Her date
of birth is Septenber 5, 1945.

3. M. Heimterm nated enpl oynent fromthe Departnent of
Corrections in July 1999, at the age of 53. At the tinme of her

separation fromenploynent, Ms. Heimdid not receive



instructions on her eligibility to apply for early retirenent
fromthe Departnent of Corrections or fromthe D vision of
Retirenent. She did not receive any msinfornmation or erroneous
information regarding her retirenent fromeither the Division of
Retirenent or the Departnent of Corrections. Had Ms. Hei m known
about early retirement, she would have elected to retire in
1999, and her retirement (assum ng she tinely filed her
application) would have been August 1999. Had she retired in
1999, her benefits would have been statutorily reduced by five
percent for each year she was under the age of 62, resulting in
approxi mately a 30 percent reduction in the current anmount of
her benefit.

4. There are approximtely 800 enpl oyers participating in
FRS with approxi mtely 600,000 active nenbers of FRS and 200, 000
retirees. \Wen a nenber term nates enpl oynent, the Division is
not inforned by the nenber’s enployer. It is the responsibility
of the nmenber to informthe Division of his or her retirenent
since | eaving state enpl oynent does not necessarily nmean the
person is retiring or desires to receive his or her retirenent
benefits.

5. The Division periodically sent benefit estimates to
Ms. Heimafter her termnation. However, the estinmates were
sent to the wong address and were not received by Petitioner

until April 2002. At that point, the Division | earned of her



term nati on and sent her a letter advising her of her ability to
elect early retirement. Wen Ms. Heiml earned of her early
retirenment option, she contacted the Division.

6. The Departnent of Managenent Services, Division of
Retirenent, sent Ms. Heiman application for retirenment in Apri
2002. The Petitioner, upon receiving the application for
retirenment, submtted the required paperwork on July 2, 2002.

7. The Division, pursuant to its statutes and rul es,
determned that Ms. Heims effective date of retirenent was
May 1, 2002, and has offered her benefits based on that date.
There was no evi dence which denonstrated that the May 1 date was
incorrect. Ms. Heimbelieves her retirenment date should be
August 1, 1999, because she was not at fault for not applying
for retirenent in 1999. However, as indicated, it is the
menber's responsibility to notify the D vision about that
nmenber's retirement. 1In this case, the Division conplied with
the statutes and rules governing the Florida retirenment system

8. Finally, Ms. Heimbelieves that, should her effective
retirenment date be changed, her benefit should not be reduced as
the Division's statutes and rules require. She objects to her
benefit being reduced because of her desire “to punish the
Division of Retirenent” for not giving her clear information
about early retirement or being aware of her correct address.

The problemwi th Petitioner’s argunent is that the agency



responsi ble for Ms. Heinis enploynment and retirenent was the
Departnent of Corrections and not the Division. The other
problemis that there is no factual or |egal bases in |aw or
equity to grant such relief.

CONCLUSI ONS OF LAW

9. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of and the parties to this
proceedi ng. Chapter 120, Fla. Stat. (2003).

10. The burden of proof, absent a statutory directive to
the contrary, is on the party asserting the affirmative of an

i ssue. Departnment of Transportation v. J . WC. Co., Inc.

396 So. 2d 778 (Fla. 1st DCA 1981). Accordingly, it is
Petitioner's burden to denonstrate entitlenent to an alternative
effective retirenent date.

11. Section 121.091, Florida Statutes, provides that
"benefits may not be paid under this section unless the nenber
has term nated enpl oynent and a proper application has been
filed in the manner prescribed by the departnent.”

12. Florida Adm nistrative Code Rule 60S 4.0035, provides
in pertinent part that

(1) It shall be the responsibility of the
nmenber, or the beneficiary in the event of
the nenber’s death, to nmake proper

application to the Division for retirenent
benefits.



(3) The Division shall establish the
menber’'s effective retirenent date as
foll ows:

(a) For a nenber who nekes application for a
normal or early retirenment benefit as
provided in Florida Adm nistrative Code Rul e
60S-4. 004 or 4.005, the effective retirenent
date shall be the first day of the nonth
follow ng the nmonth in which the nmenber’s
term nation occurs, provided the Division
recei ves such menber’s application for
retirenment no |ater than 30 cal endar days
after such termnation. |If a nmenber fails
to apply for retirement within 30 cal endar
days after termnation or if the menber
chooses to defer his retirenent to a later
date, the effective retirenent date shall be
the first day of the nonth follow ng the
month in which the D vision receives the
menber’ s application, or the first day of a
| ater nmonth specified by the nenber.

The statutes and rules also provide for early retirenent and the
cal cul ati ons of benefits under regular and early retirenent.
These statutes and rul es put a nenber on notice as to the
menber's responsibilities and early retirenent options.

Tanburro v. Departnent of Managenent Services, Division of

Retirenment, DOAH Case No. 03-1347 (RO July 15, 2003).

13. Petitioner argues that the D vision had a duty to
i nform her when she m ght be eligible for retirenent benefits.
By failing to do so, she seens to inply the Division is
obligated to establish her effective retirenment date as
August 1, 1999. She has cited no statute or other authority

i mposi ng such a duty on the Division and there is no such



statute or other authority. Rather, she seens to base her claim
on sonething akin to the doctrine of equitable estoppel.

14. The elenents that nust be established for the doctrine
of equitable estoppel to apply agai nst a governnental agency are

set forth in Council Brothers, Inc. v. City of Tall ahassee,

634 So. 2d 264, 266 (Fla. 1st DCA 1994):

The el ements which nust be present for
application of estoppel are: ‘(1) a
representation as to a material fact that is
contrary to a | ater-asserted position;

(2) reliance on that representation; and

(3) a change in position detrinmental to the
party clai mng estoppel, caused by the
representation and reliance thereon.” State
Departnent of Revenue v. Anderson, 403

So. 2d 397, 400 (Fla. 1981). See al so

Dol phi n Qut door Advertising v. Departnent of
Transportation, 582 So. 2d 709, 710 (Fl a.

1st DCA 1991); Harris v. State, Departnent

of Adm nistration, D vision of Enpl oyees'

| nsurance, 577 So. 2d 1363, 1366 (Fla. 1st
DCA 1991); Warren v. Departnent of

Adm ni stration, 554 So. 2d 568 (Fla. 5th DCA
1990). As a general rule, estoppel will not
apply to m staken statenents of the |law, see
Ander son, 403 So. 2d at 400, but nay be
applied to erroneous representations of

fact. Dol phin Qutdoor Advertising, 582

So. 2d at 711; Harris, 577 So. 2d at 1366;
Warren, 554 So. 2d at 571; Gty of Cora
Springs v. Broward County, 387 So. 2d 389,
390 (Fla. 4th DCA 1980).

* * *

One seeking to invoke the doctrine of

est oppel agai nst the governnent first nust
establ i sh the usual elenents of estoppel,
and then nust denonstrate the existence of
affirmati ve conduct by the governnent which
goes beyond nere negligence, nust show t hat



t he governnental conduct will cause serious
injustice, and nust show that the
application of estoppel will not unduly harm
the public interest. Al achua County v.
Cheshire, 603 So. 2d 1334, 1337 (Fla. 1st
DCA 1992).

15. "Although equitabl e estoppel can apply against the
state . . ., such clainms can be pursued only in rare instances

where there are exceptional circunstances.” MNamara v.

Ki ssitmee River Valley Sportsnans' Association, 648 So. 2d 155,

162-63 (Fla. 2d DCA 1994). "Anong the elenents that nust be
proven is a positive act by an authorized official, upon which

reliance is based." 1d.; see also Bishop v. State, Division of

Retirenment, 413 So. 2d 776, 779 (Fla. 1st DCA 1982)(" There is no

evidence that the state or its agents have commtted an
affirmati ve act by which an equitable estoppel could be decl ared

against the State."); Departnent of Adm nistration, D vision of

Retirenment v. Flowers, 356 So. 2d 14, 15 (Fla. 1st DCA

1978) ("The authorities are clear that estoppel cannot be raised
agai nst the State unless there are exceptional circunstances and
sone positive act on the part of a state officer."); and

G eenhut Construction Co. v. Henry A Knott, Inc., 247 So. 2d

517, 524 (Fla. 1st DCA 1971)(" The causal and of f hand manner in
whi ch the bureau chief indicated that he thought it would be
satisfactory for Knott to submt a bid cannot be said to

constitute such an affirnmative and positive representation of



fact as to justify reliance thereon by Knott in determ ning

whet her it should submt a bid for construction of the
project."). The nere failure to act does not constitute a
"positive act” upon which an estoppel against a state agency can

be based. See Mnroe County v. Hem sphere Equity Realty, Inc.,

634 So. 2d 745, 747-48 (Fla. 3d DCA 1994)("Here, the trial court
m sconstrued the | egal doctrine of equitable estoppel when it

rul ed that Texas Largo was entitled to proceed with its

devel opnent based upon the County's failure to act against third
parties. The trial court further erred when it found that the
Planning Director's 1987 letter to Tamarind, the origina

devel oper, was an additional basis for estopping the County from
enforcing its regul ati on agai nst Texas Largo. . . . [T]he

| etter does not, under any conceivabl e standard, rise to the

| evel of a 'positive act' sufficient to create estoppel. Sinply
put, the letter says nothing, and suggests nothing by om ssion,

regarding the two-year limtation."); State v. Hadden, 370

So. 2d 849, 852 (Fla. 3d DCA 1979)("[E] stoppel wi Il not be
applied against the State for an om ssion to act. . . ."); and

U S. Immgration and Naturalization Service v. H bi, 94 S. Ct.

19, 21-22 (1973)("Here the petitioner has been charged by
Congress with adm nistering an Act which both nmade avail abl e
benefits of naturalization to persons in respondent's class and

established a cutoff date for the claimng of such benefits.



Petitioner, in enforcing the cutoff date established by
Congress, as well as in recognizing clains for the benefits
conferred by the Act, is enforcing the public policy established
by Congress. Wiile the issue of whether "affirmative

m sconduct' on the part of the Governnent m ght estop it from

denying citizenship was |left open in Mntana v. Kennedy, 366

U S. 308, 314, 315, 81 S. Ct. 1336, 6 L. Ed. 2d 313 (1961), no
conduct of the sort there adverted to was involved here. W do
not think that the failure to fully publicize the rights which
Congress accorded under the Act of 1940, or the failure to have
stationed in the Philippine Islands during all of the tine those
rights were avail abl e an authorized naturalization
representative, can give rise to an estoppel against the
Governnent."). Accordingly, even if the Division had had an
obligation to provide Petitioner a 1999 notification regarding

"early retirenment benefits,” and the Division had nade no
attenpt to neet this obligation, the Division's inaction would
not have estopped it fromapplying, as it did, the provisions of
the Act and its inplenmenting rules to establish an effective
retirenent date of May 1, 2002, for Petitioner. Neither would
estoppel lie against the Division if it had engaged in the
"positive act" of msinformng Petitioner about the provisions

of the Act and the Division's rules regarding "early retirenent

benefits," inasnuch as agencies of "the state cannot be estopped

10



t hrough m staken statenents of the law." State Departnent of

Revenue v. Anderson, 403 So. 2d 397, 400 (Fla. 1981); see also

Austin v. Austin, 350 So. 2d 102, 105 (Fla. 1st DCA

1977) ("Admi nistrative officers of the state cannot estop the
state through m staken statenents of the law ").

16. Based on the findings of fact herein, Petitioner has
not established that the D vision nmade a representation of fact
to her that it later contradicted or that the Division conmtted
an affirmative act goi ng beyond nere negligence which resulted
in her failure to apply for benefits sooner than she did. See

Mary Mosser v. Division of Retirenent, DOAH Case No. 01-2648

(RO Novenber 20, 2001). The Division received Petitioner's
application on July 2, 2002. 1In accordance with Section
121.091, Florida Statutes, the Division liberally construed the
statute in favor of the nmenber by providing a grace period for
mai | i ng, and established Petitioner's effective retirenment date
as May 1, 2002. Petitioner has not denonstrated that the

Division's action was erroneous. Annie L. G bbs v. Division of

Retirenment, DOAH Case No. 02-2314 (RO Septenber 18, 2002);

Tamburro, supra; Hardy v. Dept. of Manhagenent Services, Case No.

DMS- 02- 0028. Therefore, Petitioner's effective retirement date

shoul d not be changed, nor her benefit adjusted.
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RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOVMMENDED:

That Respondent enter a final order confirmng Petitioner’s
retirement date as May 1, 2002.

DONE AND ENTERED this 19th day of Decenber, 2003, in

Tal | ahassee, Leon County, Florida.

@W%ﬂ%
DI ANE CLEAVI NGER
Adm ni strative Law Judge
Di vision of Adm nistrative Hearings
The DeSoto Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847
www. doah. state. fl . us

Filed wwth the Clerk of the
D vision of Adm nistrative Hearings
this 19th day of Decenber, 2003.

COPI ES FURNI SHED,

Robert B. Button, Esquire

Depart nent of Managenent Services
Di vision of Retirenent

4050 Espl anade Way, Suite 260

Tal | ahassee, Florida 32399

Mant ana Hei m

2664 Radford Church Road
Moneta, Virginia 24121-4496
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Al berto Dom nguez, Esquire
General Counsel

Departnment of Managenent Services
4050 Espl anade Way

Tal | ahassee, Florida 32399-1560

Sar abet h Snuggs, Interim Director

Di vision of Retirenment

Departnent of Managenent Services
Cedars Executive Center, Building C
2639 North Monroe Street

Tal | ahassee, Florida 32399-1560

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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